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For resolution is the Petition for Indirect Contempt dated
October 18, 2016,1 filed by Marlo Pilapil Dela Cruz against
respondents Jarius Bondoc and Philippine Star Daily, Inc.
("Philstar").

Petitioner is one of the accused in SB-15-CRM-0293 (for
violation of Section 3 [e] of Republic Act [R.A.]No. 3019), SB-
15-CRM-0294. (for violation of Section 3 [h] of R.A. No. 3019)
and SB-15-CRM-0295 (forviolation of Section 65, paragraph 1,
in relation to Section 47, ofR.A. No. 9184) (hereinafter "crimin~
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cases"), all entitled ((People of the Philippines us. VitangcolJ et
al." .

On April 13, 2016, accused Al Sanchez Vitangcol III filed
before the Court a Very Urgent Motion for Issuance of Gag Order
of even date, praying that then Presidential Candidate Manuel
"Mar" Roxas II be prohibited from publicly accusing him of
criminal acts covered by the Informations in the said criminal
cases.2

Acting on the said motion, the Court issued its Orderdated
April 19,2016, the pertinent portions of which read:

In order to protect the rights of the accused and the
integrity of this Court in the administration of justice,
Presidential Candidate Manuel "Mar" Roxas II and other
presidential candidates, namely, Jejomar C. Binay, Miriam
Defensor Santiago, Rodrigo R. Duterte, Mary Grace Natividad
Poe-Llamanzares and/or any other person are hereby
prohibited to speak, write, discuss, or propound questions
that may seek to obtain an answer or information with respect
to the award of the interim maintenance contract for MRT3 to
the "Joint Venture of Philippine Trans Rails Management and
Services Corporation and Comm Builders and Technology
Philippine Corporation," which is now pending before this
Court.

The presidential candidates or any person may,
however, speak, talk or discuss in public or say something
about the award of the contract to the "Joint Venture of
Philippine Trans Rails Management and Services Corporation
and Comm Builders and Technology Philippine Corporation,"
provided that such discussion, statement, speech or comment
is not televised, aired or publicized either through the print or
broadcast media or the digital media, such as, but not limited,
to the use of the internet. Any person is likewise prohibited to
publish either through print, broadcast or digital media the
comments or speech of any person or presidential candidate
or to take video through smart phones or any other means.

Serve copy of this Order to Presidential Candidates
Manuel "Mar" Rozas II, Jejomar C. Binay, Miriam Defensor
Santiago, Rodrigo R. Duterte and Mary Grace Natividad Poe-
Llamanzares.

SO ORDERED./!

2 p. 362, Volume II, Record (SB-15-CRM-0293-0295)
3 pp. 12-13, id
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Thereafter, respondent Bondoc made mention of petitioner
and the transactions involving the "Joint Venture of Philippine
Trans Rails Management and Services Corporation and Comm
Builders and Technology Philippine Corporation," in his column
"Gotcha" published at the PhilStar on the following dates:

Title of the Column
"Trillanes kin got MRT-3
contract"4
"Cronyism worse in PhI Today
- stud '5

"Make Abaya answer for car
late mess"6
"Latest MRT-3 alibi: old
coaches wron "7

"Buenafe leaves MRT-3 to
other mismana ers"8
"MRT-3 installing two inapt
si nalin s stems"9

Date of Publication
June 10,2016

Meantime, or on June 21, 2016, petitioner filed an Urgent
Motion for the Issuance of Gag Order dated June 20, 2016,10
praying that the Court issue a gag order against respondent
Bondoc "to prohibit him or any other person) newspaper)
television) publisher or editor) from publicly commenting or
accusing herein accused of criminal acts already covered by the
Informations ... "11

Thereafter, or on October 25, 2016, petitioner filed the
present petition claiming that the above-enumerated
newspapers articles violate his constitutional right "to a fair and
impartial trial and to a presumption of innocence) as well as the
integrity of the Honorable Court in the administration ofjustice." 12

He further claims that the said articles of respondent Bondoc
constitute indirect contempt as defmed under Section 3, ~

4 Annex "C-l," Petition
5 Annex "C-2," id
6 Annex "C-3," id
7 Annex "D," id
8 Annex "E," id
9 Annex "F," id
10 p. 16, Record
11 p. 3, petitioner's Urgent Motion; p. 18, Record
12 Par. 9, pp. 5-6, Petition; pp. 5-6, Record
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71 of the Rules of Court.13 Petitioner likewise argues that the
said articles of respondent Bondoc violate the sub judice rule as
enunciated by the Supreme Court in Nestle Philippines vs.
Sanchez. 14

During the hearing on December 5, 2016, respondents
Bondoc and Philstar were given fifteen (15)days from said date
within which to submit their comment/ opposition to the subject
petition. IS

In compliance with the said order, the said respondents
filed their Comment dated December 20, 2016, wherein they
pray for the denial of the petition based on the following
arguments:

A.
Petitioner made a judicial admission that the Gag
Order does not apply to respondents. 16

B.
The gag order was issued in the context of the
national elections and to prevent candidates from
sensationalizing the issue.17

II.
Respondents did not violate the sub judice rule. 18

III.
Respondents' acts are not contemptuous.

A.
Petitioner's claim does not pass the clear and
present danger rule test.19

B.
Respondents' acts are protected by their

" .constitutionalrightto freedomofspeech/7

Par. 11, p. 6, Id; p. 6, Id / .
14154 SCRA 542 (1987)
15 p. 38, Record
16 p. 2, Comment; p. 41, Record
17 p. 3, id; p. 42, id
18 p. 4, id; p. 43, id
19 p. 5, id; p. 44, id ~
20 p. 7, id; p. 46, id /.. D
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C.
Criminal contempt proceedings are criminal in
nature. Therefore, any factor which will favor the
accused must be considered.21

IV.
Philstar is not liable for contempt for the opinion published.22

The Court then set this case for hearing on January 30,
2017. At the said scheduled hearing, only respondent Bondoc
and his counsel appeared in court. Thus, the Court directed the
petitioner and his counsel to explain within a non -extendible
period of five (5) days from said date why this case should not
be dismissed for their failure to appear in Court. 23

Thereafter, or on February 22, 2017, the law office of
Leynes Lozada-Marquez filed its Entry of Appearance dated
February 20,2017,24 as counsel of petitioner.

Subsequently, or on March 1, 2017, petitioner, through
his new counsel, filed his Compliance dated February 28, 2017,
to the Court's Order dated January 30, 2017. According to him,
it was only sometime in January 2017 that he came to know
that his former counsel, Atty. Ernesto V. Perez, may no longer
represent him in this case after the latter was appointed to a
government post. He further claimed that it was only sometime
in February 2017 that he was informed by Atty. Perez of the
issuance by the Court of its Order dated January 30,2017. He
thus begged the indulgence of the Court to allow him to proceed
with the prosecution of this case.25

In its Minute Resolution dated March 3, 2017, the Court
noted the said compliance of the petitioner.26 The Court
thereafter set this case for hearing on May 9, 2017 at 1:30
o'clockintheaftemoo/!

21 p. 10, id; p. 49, id
22 p. 11, id; p. 50, id
23 Order dated January 30,2017
24 p. 67, Record
25 pp. 74-75, id
26 p. 79, id
27 Minute Resolution dated March 21, 2017
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During the said hearing, only petitioner's counsel
appeared. There was no appearance either by the respondents
or their counsel. The Court inquired from the petitioner's
counsel whether he intends to present evidence in this case.
The same counsel manifested to th~ Court that he is submitting
the case for decision based on the pleadings filed by the
parties.28 Accordingly, the Court submitted this case for
decision on the said date.

THE RULING OF THE COURT

Preliminary, the Court shall take up petitioner's assertion
that his Urgent Motion for the Issuance of Gag Order dated June
20,2016 is allegedly still pending resolution by the Court.29

For the information and guidance of the petitioner, the
Court issued a Minute Resolution dated October 17, 2016 in SB-
15-CRM-0293to 0295,30the whole text of which is hereunder
reproduced:

The "Urgent Motion for Issuance of Gag Order" filed
before the Court by accused Marlo Pilapil Dela Cruz and Manolo
Mayo Maralit, through counsel, on June 21, 2016 is NOTED
considering that in its Order dated April 19, 2016, the Court,
aside from prohibiting the then presidential candidates to
speak in connection with these cases, also directed any other
person to refrain from expressing, writing or propounding
questions that may elicit an answer with respect to the subject
award of maintenance contract for the MRT3. The Court
likewise prohibited the publication, airing or to televise any
comment, speech or statement made in public on the matter,
either through print, broadcast media or digital media, such as,
but not limited by the use of the internet or any other means.

Plainly, the Court already took action on the said motion
by simply taking note of the same in light of the issuance of its
Order dated April 19,201/7
28 Order dated May 9, 2017; p. 108, Record
29 Par. 7, p. 4, Petition; p. 4, id
30 p. 581, Vol. III, Record (SB-15-CRM-0293-0295)
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The Court shall now proceed to determine the merits of the
petition.

1. There is no prejudicial
publicity in this case.

Petitioner asserts that the articles written by respondent
Bondoc and published by respondent PhilStar violated his
constitutional right to an impartial trial and presumption of
Innocence.

The Court finds the said argument baseless.

In Estrada vs. Desierto,31 the Supreme Court laid down
the tests to ascertain whether unrestrained publicity during the
investigation and/ or trial of a criminal case causes prejudicial
publicity which undermines an accused's right to a fair and
impartial trial. Thus:

There are two (2)principal legal and philosophical schools
of thought on how to deal with the rain ofunrestrained publicity
during the investigation and trial of high profile cases. The
British approach the problem with the presumption that
publicity will prejudice a jury. Thus, English courts readily stay
and stop criminal trials when the right of an accused to fair trial
suffers a threat. The American approach is different. US courts
assume a skeptical approach about the potential effect of
pervasive publicity on the right of an accused to a fair trial. They
have developed different strains of tests to resolve this issue,
i.e., substantial; probability of irreparable harm, strong
likelihood, clear and present danger, etc.

This is not the first time the issue of trial by publicity has
been raised in this Court to stop the trials or annul convictions
in high profile criminal cases. In People vs. Teehankee,
Jr., later reiterated in the case of Larranaga vs. Court of
Appeals, et al., we laid down the doctrine that:

We cannot sustain appellant's claim that he was
denied the right to impartial trial due to prejudicial
publicity. It is true that the print and broadcast media
gave the case at bar pervasive publicity, just like all
high profile and high stake criminal trials. Then and
now, we rule that the right of an accused to a fair
trial is not incompatible to a free press. To besu/7

"353 SCRA 452 (2001) . ~ k1l



DECISION
SB-16-SCA-0005
Dela Cruz vs. Bondoc, et al.
x-------------------------------------------------------x

responsible reporting enhances accused's right to
a fair trial for, as well pointed out, a responsible
press has always been regarded as the criminal
field xxx. The press does not simply publish
information about trials but guards against the
miscarriage of justice by subjecting the police,
prosecutors, and judicial processes to extensive
public scrutiny and criticism.

Pervasive publicity is not per se prejudicial to
the right of an accused to fair trial. The mere fact
that the trial of appellant was given a day-to-day,
gavel-to-gavel coverage does not by itself prove
that the publicity so permeated the mind of the
trial judge and impaired his impartiality. For one,
it is impossible to seal the minds of members of
the bench from pre-trial and other off-court
publicity of sensational criminal cases. The state
of the art of our communication system brings
news as they happen straight to our breakfast
tables and right to our bedrooms. These news form
part of our everyday menu of the facts and fictions
of life. For another, our idea ofa fair and impartial
judge is not that of a hermit who is out of touch
with the world. We have not installed the jury system
whose members are overly protected from publicity
lest they lose their impartially. xxx xxx xxx. Our
judges are learned in the law and trained to
disregard off-court evidence and on-camera
performances of parties to litigation. Their mere
exposure to publications and publicity stunts does
not per se fatally infect their impartiality.

At best, appellant can only conjure possibility of
prejudice on the part of the trial judge due to the
barrage of publicity that characterized the
investigation and trial of the Case. In Martelino, et al.
v. Alejandro, et al., we rejected this standard of
possibility of prejudice and adopted the test of
actual prejudice as we ruled that to warrant a
finding of prejudicial publicity, there must be
allegation and proof that the judges have been
unduly influenced, not simply that they might be,
by the barrage of publicity. In the case at a bar, the
records do not show that the trial judge developed
actual bias against appellants as a consequence of
the extensive media coverage of the pre-trial and trial
of his case. The totality of circumstances of the case
does not prove that the trial judge acquired a fixed
opinion as a result of prejudicial publicity, which is
incapable of change even by evidence presented
during the trial. Appellant has the burden to 7/

j()i
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this actual bias and he has not discharged the
burden.

We expounded further on this doctrine in the subsequent
case of Webb vs. Hon. Raul de Leon, etc. and its companion
cases, viz:

Again petitioners raise the effect of prejudicial
publicity on their right to due process while
undergoing preliminary investigation. We find no
procedural impediment to its early invocation
considering the substantial risk to their liberty while
undergoing a preliminary investigation.

The democratic settings, media coverage of trials
of sensational cases cannot be avoided and
oftentimes, its excessiveness has been aggravated by
kinetic developments in the telecommunications
industry. For sure, few cases can match the high
volume and high velocity of publicity that attended
the preliminary investigation of the case at bar. Our
daily diet of facts and fiction about the case continues
unabated even today. Commentators still bombard
the public with views not too many of which are sober
and sublime. Indeed, even the principal actors in the
case - the NBI, the respondents, their lawyers and
their sympathizers have participated in this media
blitz. The possibility of media abuses and their threat
to a fair trial notwithstanding, criminal trials cannot
be completely closed to the press and public. In the
seminal case of Richmond Newspapers, Inc. v.
Virginia, it was

a. The historical evidence of the
evolution of the criminal trial in Anglo-
American justice demonstrates conclusively
that at the time this Nation's organic laws
were adopted, criminal trials both here and
in England had long been presumptively
open, thus giving assurance that the
proceedings were conducted fairly to all
concerned and discouraging perjury, the
misconduct of participants, or decisions
based on secret bias or partiality. In
addition, the significant community
therapeutic value of public trials was
recognized when a shocking crime occurs a
community reaction of outrage and public
protest often follows, and thereafter the
open processes ofjustice serve an important
prophylactic purpose, providing an outlet
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emotion. Towork effectively,it is important
that society's criminal process satisfy the
appearance of justice,' Offutt v. United
States, 348 US 11, 14,99 LED 11,75 S Ct
11, which can best be provided by allowing
people to observe such process. From this
unbroken, uncontradicted history,
supported by reasons as valid today as in
centuries past, it must be concluded that a
presumption of openness inheres in the
very nature of a criminal trial under this
Nation's system of justice, Cr., e,g., Levine
v. United States, 362 US 610, 4 L Ed 2d
989, 80 S Ct 1038.

b. The freedoms of speech. Press
and assembly, expressly guaranteed by the
First Amendment, share a common core
purpose of assuring freedom of
communication on matters relating to the
functioning of government. In guaranteeing
freedom such as those of speech and press,
the First Amendment can be read as
protecting the right of everyone to attend
trials so as give meaning to those explicit
guarantees; the First Amendment right to
receive information and ideas means, in the
context of trials, that the guarantees of
speech and press, standing alone, prohibit
government from summarily closing
courtroom doors which had long been open
to the public at the time the First
Amendment was adopted. Moreover, the
right of assembly is also relevant, having
been regarded not only as an independent
right but also as a catalyst to augment the
free exercise of the other First Amendment
rights with which the draftsmen deliberately
linked it. A trial courtroom is a public place
where the people generally and
representatives of the media have a right to
be present, and where their presence
historically has been thought to enhance
the integrity and quality of what takes
place.

c. Even though the Constitution
contains no provision which by its terms
guarantees to the public the right to attend
criminal trials, various fundamental rights,
not expressly guaranteed, have been
recognized as indispensable to the
enjoyment of enumerated rights. The~
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to attend criminal trial is implicit in the
guarantees of the First Amendment:
without the freedom to attend such trials,
which people have exercised for centuries,
important aspects of freedom of speech and
of the press be eviscerated.

Be that as it may, we recognize that pervasive and
prejudicial publicity under certain circumstances can deprive
an accused of his due process right to fair trial. Thus,
in Martelino, et al. us. Alejandro, et al., we held that to warrant
a finding of prejudicial publicity there must be allegation
and proof that the judges have been unduly influenced, not
simply that they might be, by the barrage of publicity. In
the case at bar, we find nothing in the records that will
prove that the tone and content of the publicity that
attended the investigation of petitioners fatally infected
the fairness and impartiality of the DOJ Panel. Petitioners
cannot just rely on the subliminal effects of publicity on
the sense of fairness of the DOJ Panel, for these are
basically unbeknown and beyond knowing. To be sure, the
DOJ Panel is composed of an Assistant Chief State Prosecutor
and Senior State Prosecutors. Their long experience in criminal
investigation is a factor to consider in determining whether they
can easily be blinded by the klieg lights of publicity. Indeed,
their 26-page Resolution carries no indubitable indicia of bias
for it does not appear that they considered any extra-record
evidence except evidence properly adduced by the parties. The
length of time the investigation was conducted despite its
summary nature and the generosity with which they
accommodated the discovery motions of petitioners speak well
of their fairness. At no instance, we note, did petitioners seek
the disqualification of any member of the DOJ Panel on the
ground of bias resulting from their bombardment of prejudicial
publicity. 32

Applying the aforesaid teachings to this case, the record
show that petitioner failed to provide any convincing proof that
the members of the Court have been unduly influenced by the
articles written by respondent Bondoc and published by
respondent PhilStar so as to have prejudiced his constitutional
right to a fair and impartial trial.

First. Petitioner has not presented any iota of evidence
that the articles written by respondent Bondoc fatally infected
the fairness and impartiality of the individual members Of/7

32 Emphasis supplied; citations omitted
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Court. To be sure, aside from his bare allegation, petitioner did
not even present any proof that the newspaper column of
respondent Bondoc blinded the members of the Court into
ruling against him in SB-15-CRM-0293 to 0295. In fact, there
is still no resolution of the said criminal cases.

Second. Estrada, together with its companion cases,
teaches that pervasive publicity is not per se prejudicial to the
right of an accused to fair trial and that the day-to-day, gavel-
to-gavel coverage by the media of the proceedings of a criminal
case does not, per se, violate the constitutional right of an
accused to a fair and impartial trial.

Pervasive is lexically defined as being "present or
noticeable in every part of a thing or place."33

Here, the newspaper articles of respondent Bondoc were
published on June 10,2016, June 13,2016, June 17,2016,
October 3,2016, October 7,2016 and October 14,2016.

Thus, the publication of the said newspaper articles
cannot be considered as "pervasive" publicity. It is with more
reason then that petitioner cannot tenably assert that the
publication of the said newspaper articles on different dates and
almost three (3) months apart prejudiced his constitutional
right to a fair and impartial trial.

Third. Based on the above circumstances, it cannot be
denied that petitioner is merely conjuring the possibility that
the subject newspaper articles of respondent Bondoc could
influence the members of the Court in deciding the criminal
cases against him. However, as held in Estrada, the Supreme
Court already rejected this standard of possibility of prejudice
and adopted the test of actual prejudice to warrant a finding of
prejudicial publicity. This actual prejudice, as explained above,
is clearly non-existent in this case.

11. The publication of the subject
newspaper articles does not
constitute indirect contempt of

~::~=======================~ ~
" http//d;,HonanJ.,ambridg,.o,g/us/d;d;ona')j/mgU,h/p,roa,;v,; viewed on May 31, 2017 Jt
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Petitioner claims that the subject newspaper articles of
respondent Bondoc were published "in complete disrespect or
disregard of the Order dated April 19) 2016 prohibiting any
person (to speak) write) discuss or propound questions that may
seek to obtain an answer or information with respect to the
award of the interim maintenance contract for MRT3 to the (Joint
Venture of Philippine Trans Rails Management and Services
Corporation and Comm Builders and Technology Philippine
Corporation. "'34 Accordingto petitioner, this is punishable under
Section 3 (b),Rule 71 of the Rules of the Court which reads:

(b)Disobedience of or resistance to a lawful writ, process,
order, or judgment of a court, including the act of a person
who, after being dispossessed or ejected from any real
property by the judgment or process of any court of
competent jurisdiction, enters or attempts or induces
another to enter into or upon such real property, for the
purpose of executing acts of ownership or possession, or in
any manner disturbs the possession given to the person
adjudged to be entitled thereto;35

Contempt ofcourt is defined as a disobedience to the court
by acting in opposition to its authority, justice, and dignity, and
signifies not only a willful disregard of the court's order, but
such conduct which tends to bring the authority of the
court and the administration of law into disrepute or, in
some manner, to impede the due administration of
justice.36

It is well-settled that the power to declare a person in
contempt is inherent in all courts so as to preserve order in
judicial proceedings and to uphold the administration ofjustice.
Judges, however, are enjoined to exercise such power
judiciously and sparingly, with utmost restraint, and with
the end view of utilizing the same for correction and
preservation of the dignity of the court, and not for
retaliation or vindication. The salutary rule is that the
power to punish for contempt must be exercised on the

/?
34 Par. 11, p. 6, Petition; p. 6, Record
35 Emphasis supplied
36 Rivulet Agro-Industrial Corporation vs. Pantngao, 688 SeRA 485 (2013)
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preservative, not vindictive principle, and on the corrective
and not retaliatory idea of punishment. The courts must
exercise the power to punish for contempt for purposes that are
impersonal, because the power is intended as a safeguard not
for the judges as persons but for the functions that they
exercise. Only occasionally should the court invoke the inherent
power in order to retain that respect without which the
administration of justice must falter or fail.37

In order to determine whether the articles written by
respondent Bondoc may be regarded as disobedience to the
Order dated April 19,2016 of the Court, there is an imperative
need to examine the circumstances leading to its issuance and
what the said order really intended to prohibit.

To recapitulate, on April 13, 2016, accused Vitangcol filed
a Very Urgent Motion for Issuance of Gag Order,38 wherein he
prayed that the Court issue a gag order against then
presidential candidate Manuel "Mar" Roxas, II after the latter
mentioned him during the second presidential debate on March
20, 2016. This was followed by newspaper articles quoting
Roxas as mentioning accused Vitangcol in relation to the
maintenance contract of the MRT3. According to accused
Vitangcol, the statements made by Roxas are false and tend to
prejudice his right to a fair trial.

With this factual backdrop, the Court issued its Order
dated April 19, 2016 prohibiting Roxas, the other presidential
candidates at that time and "any person" "to speak, write,
discuss, or propound questions that may seek to obtain an
answer or information with respect to the award of the
interim maintenance contract for MRT3 to the "Joint
Venture of Philippine Trans Rails Management and Services
Corporation and Comm Builders and Technology Philippine
C ."orporatlon ...

It is thus evident that the Court issued its Order dated
April 19, 2016 during the election period last year. The Court
deemed it best to issue the said order in light of the fact that
the name of accused Vitangcol and the issue involved in the
subject criminal cases were mentioned or used during last
year's contentious election period. Thus, in order to preserve the
sanctity of the proceedings in these criminal cases, esp~

37 Panaligan VS. Ibay, 491 SCRA 545 (2006)
38 p. 362, Vol. II, Record (SB-15-CRM-0293-0295)
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during the said election period, the Court issued the subject gag
order.

To be sure, what the Court prohibits in its Order dated
April 19, 2016 is, among other acts, the seeking to obtain an
answer or information relative to the award of the interim
maintenance contract of MRT3 to "the Joint Venture of
Philippine Trans Rails Management and Services Corporation
and Comm Builders and TechnologyPhilippine Corporation ..."

Here, the petitioner claims that the followingexcerpts in
the newspaper column of respondent Bondoc violated the
Court's Order dated April 19, 2016, to wit:

It all began with the sudden dismissal in 2012 oflongtime
MRT-3 maintenance firm Sumitomo. In lieu of the Japanese
giant was hired, sans public bidding, two-month-old
inexperienced PH Trams. Undercapitalized at only P625,000
paid up, the newcomer was given a monthly fee of $1.15 million
(P53.5 million). Bringing in Commbuilders and Transport
(CB&T)as partner didn't help, despite the latter's many years
as manpower provider for the sister LRT-l. For, PH Trams
simply pocketed the fees instead of buying the spare parts.

Ph Trams is owned by, among others, Marlo dela Cruz
and Wilson de Vera, LP leaders and 2010 campaigners for
Aquino and Roxas in Pangasinan. Three other incorporators are
Roxas supporters Manolo Maralit, Federico Remo and Arturo
Soriano. That Soriano turned out the uncle-in-law of then MRT-
3 general manager Al Vitangcol caused the latter's ouster in
2014. Still, as Vitangcol now exposes, it was Roxas as transport
chief who quietly had brought in PHTrams. xxx."

xxx. Dossiers are with Duterte about the cornering of
MRT-3 rail supply maintenance deals by two more LP
financiers. Along with it are official documents linking a
senator's kin to the MRT-3 scam. xxx."

Friday, June 17,2016, page 13/7
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xxx. Meanwhile, Abaya's contracted LP-mates loused up
the commuter train maintenance. Yet in the midst of resulting
traffic jams, President NoynoyAquino praised him as "a good
boy." Now people want justice. And it's not only for the plate
and train messes xxx.

Why the authorities have not acted on the mess is the big
question. Longhas it been exposed that MRT-3woes when then
- transport and LP chief Joseph Abaya removed in 2012 the
original maintenance contractor, Japanese giant Sumitomo
Corp. Taking over the P57-million monthly deal was two-month
old, undercapitalized (P625,000) PH Trams. Behind it was,
among others, Mario dela Cruz, LP-Pangasinan financier. After
ten-and-a half months, Abaya replaced PH Trams with newly
revived dormant firm Global Epcom. Its authorized rep was the
same Marlo dela Cruz.

xxx. It did not say, however, why for 13years, 2000-2012,
the trains ran at 65kph, until the upkeep was removed from the
Japanese giant Sumitomo Corp., and given to a series of shoddy
contractors: PH Trams, Global Epcom, and now the four
dummies of Busan. Behind those firms is Marlo dela Cruz,
Liberal Partymate of the contract awarder, then-transport chief
Joseph Abaya.

Then-transport and ruling Liberal Party chief Joseph
Abaya signed the Dalian deal. Brokering it was Eugene
Rapanut, allegedly of the LP-IlocosSur Chapter. The old
signalling was supposed to be maintained by a series of
unqualified firms-PH Trams and Global Epcom of Marlo dela
Cruz, LP-Pangasinan.39 /7
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An unbiased and judicious reading of the said excerpts,
including the entire columns of respondent Bondoc, readily
shows that the latter is NOT seeking to obtain an answer or
information relative to the award of the interim maintenance
contract for MRT3 to "the Joint Venture of Philippine Trans
Rails Management and Services Corporation and Comm
Builders and Technology Philippine Corporation ..." Rather, he
is giving his own personal opinion and information which he
gathered based on his own investigation on why the said
contract was awarded to the said contractor and commenting
on the seeming inaction of the officials of the previous
administration in its handling of the problems which were
encountered by the MRT3. The publication of the said
newspaper articles could hardly be considered showing
disobedience of, or resistance to, the Order of this Court since
the subject matter of the said articles were clearly outside the
ambit of the Court's Order dated April 19, 2016.

Although the Court's Order dated April 19,2016 likewise
states that "xxx any person may xxx discuss in public or say
something about the award of the contract to the (Joint Venture
of Philippine Trans Rails Management and Services Corporation
and Comm Builders and Technology Philippine Corporation,'
provided that such discussion, statement, speech or comment is
not xxx publicized xxx through the print xxx media," the Court
still does not find the said articles to have been written in
disobedience of, or resistance to, the said order of the Court.

/

The subject newspaper articles of respondent Bondoc
merely givea fair commentary on an issue which is imbued with
public interest. Accordingly, the writing and publication of the
said articles fallwithin the protective mantle ofSection 4, Article
III of the 1987 Constitution which provides that: "No law shall
be passed abridging the freedom of speech, of expression, or of
the press, or the right of the people peaceably to assemble and
petition the government for redress of grievances."

The disquisition of the Supreme Court in Chavez vs.
Gonzales40 on what rights are embraced in the aforesaid
constitutional provision enlightens:

Surrounding the freedom of speech clause are various
concepts that we have adopted as part and parcel of our own
BillofRightsprovisionon this basic freedom.What is emb/7

40 545 SeRA 441 (2008)
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under this provision was discussed exhaustively by the Court
in Gonzales v. Commission on Elections, in which it was held:

At the very least, free speech and free press
may be identified with the liberty to discuss
publicly and truthfully any matter of public
interest without censorship and punishment.
There is to be no previous restraint on the
communication of views or subsequent liability
whether in libel suits, prosecution for sedition, or
action for damages, or contempt proceedings unless
there be a clear and present danger of substantive evil
that Congress has a right to prevent.

Gonzales further explained that the vital need of a
constitutional democracy for freedom of expression is
undeniable, whether as a means of assuring individual self-
fulfillment; of attaining the truth; of assuring participation by
the people in social, including political, decision-making; and
of maintaining the balance between stability and change. As
early as the 1920s, the trend as reflected in Philippine and
American decisions was to recognize the broadest scope and
assure the widest latitude for this constitutional guarantee.
The trend represents a profound commitment to the
principle that debate on public issue should be uninhibited,
robust, and wide-open.

Freedom of speech and of the press means something
more than the right to approve existing political beliefs or
economic arrangements, to lend support to official measures,
and to take refuge in the existing climate of opinion on any
matter of public consequence. When atrophied, the right
becomes meaningless. The right belongs as well -- if not
more to those who question, who do not conform, who
differ. The ideas that may be expressed under this freedom
are confined not only to those that are conventional or
acceptable to the majority. Tobe truly meaningful, freedom
of speech and of the press should allow and even encourage
the articulation of the unorthodox view, though it be
hostile to or deridedby others; or though such view induces
a condition of unrest, creates dissatisfaction with
conditions as they are, or even stirs people to anger. To
paraphrase Justice Holmes, it is freedom for the thought that
we hate, no less than for the thought that agrees with US.41

Indeed, all forms ofmedia, whether print or broadcast, are
entitled to the broad protection of the freedom of speech and
expression clause. The test for limitations on the freedom of
expression continues to be the clear and present danger rule;
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that words are used in such circumstances and are of such a
nature as to create a clear and present danger that they will
bring about the substantive evils that the lawmaker has a right
to prevent.42

Here, the Court does not find that the articles written by
respondent Bondoc in his newspaper columns, and which were
published by respondent PhilStar, present any clear and
present danger that would bring about disrepute or even scorn
to the proceedings being conducted by the Court and its
members in relation to the subject criminal cases. Thus, the
Court cannot brand the said action of respondent Bondoc as
being disrespectful or even contemptuous.

Petitioner further argues that the "writings or discussions"
made by respondent Bondoc "make the respondents liable for
violation of the sub judice rule."43

The sub judice rule restricts comments and disclosures
pertaining to the judicial proceedings in order to avoid
prejudging the issue, influencing the court, or obstructing the
administration ofjustice. Aviolation of this rule may render one
liable for indirect contempt under Sec. 3(d),Rule 71 ofthe Rules
of Court.44

In Marantan vs. Diokno,45 the Supreme Court explained
how courts should resolve cases pertaining to on alleged
violation of the sub judice rule. Thus:

For a comment to be considered as contempt of court
"it must really appear" that such does impede, interfere
with and embarrass the administration of justice. What is,
thus, sought to be protected is the all-important duty of the
court to administer justice in the decision of a pending
case. The specific rationale for the sub judice rule is that courts,
in the decision of issues of fact and law should be immune from
every extraneous influence; that facts should be decided upon
evidence produced in court; and that the determination of such
facts should be uninfluenced by bias, prejudice or sympat~

42 Eastern Broadcasting Corporation vs. Dans, 137 SCRA 628 (1985)
43 Par. 12, p. 6, Petition; p. 6, Record
44 Marantan vs. Diokno, 716 SCRA 164 (2014)
45 id
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The power of contempt is inherent in all courts in order
to allow them to conduct their business unhampered by
publications and comments which tend to impair the
impartiality of their decisions or otherwise obstruct the
administration of justice. As important as the maintenance of
freedom of speech, is the maintenance of the independence of
the Judiciary. The "clear and present danger" rule may serve as
an aid in determining the proper constitutional boundary
between these two rights.

The "clear and present danger"rule means that the
evil consequence of the comment must be "extremely
serious and the degree of imminence extremely high"
before an utterance can be punished. There must exist a
clear and present danger that the utterance will harm the
administration of justice. Freedom of speech should not be
impaired through the exercise of the power of contempt of
court unless there is no doubt that the utterances in
question make a serious and imminent threat to the
administration of justice. It must constitute an imminent,
not merely a likely, threat.46

In this case, the newspaper articles of respondent Bondoc
do not produce any evil consequence in the proceedings being
conducted by the Court in relation to the criminal cases
involving the herein petitioner, among other accused. The
members of this Court will not be swayed in any way by what
were written by respondent Bondoc in his newspaper articles. It
is their sworn duty to render· a decision purely based on the
evidence presented during the trial of the case and not from any
extra -judicial source / s.

Moreover, the proceedings for punishment of indirect
contempt are criminal in nature. This form of contempt is
conduct that is directed against the dignity and authority of the
court or a judge acting judicially; it is an act obstructing the
administration of justice which tends to bring the court into
disrepute or disrespect. Intent is a necessary element in
criminal contempt, and no one can be punished for a criminal
contempt unless the evidence makes it clear that he intended
to commit it. 47

In this case, there is no showing that the newspaper
articles written by respondent Bondoc, and published by
PhilStar, impede, obstruct and even embarrass the Court in~

" Emphasis supplied; citations omitted rl / /
" Marantan .s. Diokno, supra; citations omitted ~ r ~
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handling of the subject criminal cases. In fact, the articles of
respondent Bondoc do not even attack or insult the dignity of
the Court, or even of its members, in the way it is proceeding
with the criminal cases pertaining to the contract relative to the
maintenance of MRT3. Thus, the Court cannot rule that there
was criminal intent on the part of respondent Bondoc to impede,
obstruct or degrade the administration of justice when he wrote
the subject newspaper articles. The teachings of the Supreme
Court in Marantan on this point enlighten:

A public utterance or publication is not ·to be denied
the constitutional protection of freedom of speech and
press merely because it concerns a judicial proceeding still
pending in the courts, upon the theory that in such a case,
it must necessarily tend to obstruct the orderly and fair
administration of justice. By no stretch of the imagination
could the respondents' comments pose a serious and imminent
threat to the administration of justice. No criminal intent to
impede, obstruct, or degrade the administration of justice can
be inferred from the comments of the respondents.

Freedom of public comment should, in borderline
instances, weigh heavily against a possible tendency to
influence pending cases. The power to punish for contempt,
being drastic and extraordinary in its nature, should not be
resorted to unless necessary in the interest of justice. In
the present case, such necessity is wanting.48

WHEREFORE, the Petition for Indirect Contempt dated
October 18, 2016, filed by Marlo Pilapil Dela Cruz, is hereby
DISMISSED for lack of merit.

PARO 0 JE-TA
Presiding Justice

Chairperson

ITO R. FERNANDEZ
s date Justice
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I attest that the conclusions in the above Decision were
reached in consultation before the case was assigned to the
writer of the opinion of the Court's Division.

Pursuant to Article VIII, Section 13 of the Constitution,
and the Division Chairperson's Attestation, it is hereby certified
that the conclusions in the above Decision were reached in
consultation before the case was assigned to the writer of the
opinion of the Court's Division.


